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When the Scribe Is Unknown - Siman 39

IR PRI DIND ORI o xen oo v yer JITIX IR T DY 200 NITIY PP9BNY 770 DD LD
M LA PIVY PPN IRIPI XD 03,3970 XD 15 0D DY Ax L,prnn Y902 omxk ann Y71 07aninw
[17PD DY TP WMe1 XN ,TYWN KD 27N A1) .00 oK b 12 Pwyn RY” (1 22 o127 DIWHD T2 ONIR AW

DN M I PN 1R

X3 ,ONIR DT DYV (o ov sowee) LITIX D3N 21 Y170 PRI ,DINPPOR T2 IRIMIW b0 JND
WS PRIV RPW PDON WINY WOW 11D ,ONIX QDWW PR DR .7AND DINPUORT RNW pDHON

DO PO 2PY 9P 0 Pro amwn] 709°9R 1Y 12 Pwyn Neld $(7,2> o»am 210D 9 ,0aND

0> pro 3pw o) 02 NREY PRI 0101 12 P9I LSRR pRen Yaw prmin BNY

WY 0720 PRY DIWND o vy ro vl L0°IWI ,020D D ¥IT PRI LM T2 OIRIDIW 1”7’911 b=}
1D PO apy 7P ) MX qO ™3] .on% oo™ 1PRW "nh ,]"?’Dn 21n9%

O

Non-Jews and  20) If a non-Jew writes a Torah scroll, tefillin parchments, or mezuzot, they
Karaites must be deposited in geniza and never used. If a Karaite Jew writes any such

scroll, it must not be burned. Even though Rambam labeled the Karaites
among the category of min, they are not equal to a min in all aspects. If someone would
bura a Torah written by a Karaite, he would be guilty of destroying God’s sacred Names,
transgressing the prohibition of *“ o>ox A7 12 ™Mryn X9~ Do not do these things to God
your Master” (Devarim 12:4).%%
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Tefiininan ~ 21) If tefillin are found in the possession of an apikoros and no one knows who

apikoros’ wrote the parchments, they must be deposited in geniza and never used since it

is possible that they were written by an apikoros. They must not be burned,

since they might have been written by a regular Jew, and the Torah prohibits destroying

God’s Name, as the verse states: ““ D22 1?2 12 Pwyn X9— Do not do these things to God
your Master” (Devarim 12:4).

If there is proof that this person stole the tefillin from a Jew, we may assume that the

tefillin are kosher and they may be used for the mitzvah.

Tefiinina  22) If a set of tefillin is discovered in a non-Jew’s possession and it is unknown
pon-Jew's who wrote the parchments, we may assume that they are kosher. There is no
reason to suspect that a non-Jew wrote the tefillin parchments, for a non-Jew

has no use for them.?*® If a Torah scroll is found in a non-Jew’s possession, however, it

308. This is the ruling of Harav David ben Zimra, cited by 309. The Shulhan Arukh (Y.D. 281:1) cited two opinions

many Aharonim. The responsa Tzitz Eliezer (Vol. IX, regarding a Torah scroll found in a non-Jew’s
#10:6) states that it is obvious that the religious status of the possession if the identity of the scribe cannot be
Karaites today is far lower than that of the Karaites in the ascertained. One opinion is that we may assume that it is
time of Harav David ben Zimra. kosher for use, and the other is that it must be deposited
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must be deposited in geniza and never used, since we must suspect that a non-Jew wrote
the scroll in order to study the Torah. If there is proof that non-Jews stole Torah scrolls
from Jewish owners, then we may assume that this is one of the stolen scrolls and it is
kosher for use.

Nowadays, there is almost no reason to suspect that a non-Jew would write a Torah
scroll [since printed versions of the Torah’s text are readily available without writing a
scroll], and we may always assume that it was taken from a Jewish source. Nevertheless,
each case must be judged on its own merits. In recent generations, there has been a plague
of irreverent scribes and dealers who see nothing wrong with selling parchments_and
Torah scrolls that appear to be beautifully written exactly as the halakha prescribes, but
which in reality were written by people who know nothing about the halakha of

in geniza and never used. According to the rules we use in
interpreting the Shulhan Arukh, the halakha in practice
should follow the second, stringent opinion. This seems to
be contradicted by the Shulhan Arukh’s ruling that if
tefillin are found in a non-Jew’s possession and no one
knows who wrote the parchments, we may assume that
they are kosher. A careful examination of the Ber Yosef
reveals, however, that there is no contradiction.

The Talmud cites two opinions about Torah scrolls,
tefillin, or mezuzot found in the possession of a non-Jew.
One is that we may use them, and the other is that they must
be deposited in geniza and not used. Rabbenu Nissim noted
that Rambam ruled according to the lenient opinion,
explaining that it is highly unlikely that a non-Jew would
write these parchments, while Rabbenu Yitzhak Alfasi ruled
according to the stringent opinion.

Regarding a Torah scroll, Rabbenu Asher, Rabbenu
Yeruham, and the Arba’a Turim ruled that it may not be
used. Maran in the Betr Yosef noted that the Arba’a Turim
concurred with Rambam’s ruling regarding tefillin,
apparently contradicting the ruling regarding Torah
scrolls. To reconcile these rulings, Maran suggested that
there is a fundamental difference between a Torah scroll and
tefillin. A non-Jew might want to write a Torah scroll in
order to study it, but no non-Jew has any reason to wear

tefillin and therefore there is no reason to suspect that these
tefillin parchments were written by a non-Jew. No non-Jew
would have any reason to write tefillin parchments,
however, and so we may assume that they are kosher tefillin.

This is different than a case of tefillin found in the hands
of a min or an apikoros, where the rule is either to burn them
or to deposit them in geniza. There is room to suspect such
wayward Jews of writing tefillin parchments, and therefore
we cannot assume that the tefillin are kosher. There is no
basis to suspect an ordinary non-Jew of writing tefillin
parchments, and therefore tefillin found in his hands may be
assumed to be kosher.

According to this, it becomes clear why the Shulhan
Arukh ruled that tefillin found in a non-Jew’s possession are
kosher whereas a Torah scroll found in his possession
cannot be assumed to be kosher.

Reciting a blessing on tefillin found in a non-Jew’s possession

One might assume that it is forbidden to recite a blessing
on these tefillin since some Rishonim ruled that they may not
be used. The Halakha Berura (page 261) ruled that it is
permissible to recite the blessing in this case. This is because
it is possible to form a safek sefeka to assume that they are
kosher. Since this is a Torah mitzvah, it is permissible in
such a case to recite the appropriate blessing. This is
especially so since it follows Maran’s ruling.
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sanctifying the words they write. What’s more, these so-called scribes do not obey the
rules of kosher writing and erasing, nor do they care about the halakha demanding that
each letter of tefillin parchments or mezuzot must be written in order. Besides this, there
are-unscrupulous manufacturers of tefillin hattim who do not fashion their products in a
kosher manner.

Therefore, any Torah scrolls, tefillin, or mezuzot discovered in the possessions of a Jew
or non-Jew must not be used for mitzvot unless their source can be ascertained, or if is
known that the items had been used by Jews for the mitzvot beforehand. Of course, if the
item is examined by an expert who then asserts that it appears to be genuine and kosher,
one may rely on his expertise.

Redeeming 23) If it becomes known that a non-Jew has a Torah scroll, tefillin, or mezuzot,
sered items—the Jewish community is obligated to purchase those items from him to make
Jew sure that they will not be treated with disrespect.’'® They are expected to pay
the amount that the items are worth, or even a bit more. It is forbidden, however, to pay
far more than the market value to redeem Torah scrolls, tefillin, or mezuzot from a non-
Jew, since this would whet the non-Jews’ appetite to steal such items so that they can

profit from them.

310. Although the Shulhan Arukh’s ruling is that a Torah
scroll found in a non-Jew’s possession must be
deposted in geniza and never used, the community is

disrespect. This halakha applies even if the Torah scroll
has become nonkosher for some reason. If the Torah
scroll was written by an apikoros, however, the

nevertheless obligated to purchase it and even to pay a bit
more than such a Torah scroll should be worth, and then
to deposit it in geniza. If they would leave it in the non-
Jew’s hands, he is likely to eventually treat it with

community is not expected to purchase it in order to burn
it. This is the ruling of the Mishna Berura (39:17). See
more about this in the Ko/ Yaakov (39:28).
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It is forbidden to try to bargain with the non-Jew to sell the Torah for far less than it is
worth. This might infuriate him and then he might destroy the scroll or otherwise harm it.
If the non-Jew insists on asking an exorbitant amount, the community should engage in
calm negotiations in the hope of persuading him to sell it for its true market value or a bit
more. If the non-Jew cannot be persuaded, the community should walk away front the
bargaining table and leave the Torah scroll in his hands.

Selling Torah Scrolls and Tefillin to Reform Jews

24) It is forbidden to sell a Torah scroll or a set of tefillin to a non-Jew, even if
it is obvious that it is nonkosher.®'! This is the rule even if the non-Jew wishes
to display the item in a museum and intends to treat it with the proper respect.
If the Jew’s refusal will increase hatred and friction between Jews and non-Jews, some
Poskim ruled that it is permitted, but others forbade it even in such a case.

Selling scrolls
to non-Jews

Selling scrolls
to Karaite
Jews

25) It is forbidden to sell a Torah scroll or tefillin to Karaite Jews even though
it is obvious that they will treat it with respect, since they do not believe in the
Oral Torah or the teachings of our Sages. It is permissible to sell them a Torah
scroll that is obviously nonkosher, but if the problem with the scroll is not visible it is
forbidden. For example, if the scroll was not written for the express purpose of the

311. The previous halakha states that if Jews discover a Selling a mezuzah to a non-Jew

Torah scroll in a non-Jew’s possession they are
obligated to purchase it from him, and even to pay
somewhat more than it might be worth. Harav Tzevi
Hirsh Hayot (responsa #32) ruled, based on this, that
Jews may not sell any of these sacred items to non-Jews.
See more about this in the Halakha Berura (page 262) and
the Piske Teshuvot (39:6).

Mabhari”l, cited by Rama (gloss to Y.D. 291:2), ruled
that it is forbidden to sell a mezuzah to a non-Jew who
wishes to affix it to his doorpost. The Rama added that this
can be permitted if there is reason to suspect that the Jew’s
refusal will spawn hatred toward Jews. Several Aharonim
disagreed and ruled that it is forbidden in any case. In fact,
that is the ruling of the Halakha Berura (page 264).






